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This is in response to the "NOTICE OF POSSIBLE PTO ERROR IN THE 
DETERMINATION OF PATENT TERM ADJUSTMENT AND REQUEST FOR REVIEW 
OF CALCULATION" filed September 24, 2008. Pursuant to 
applicants' duty of good faith and candor to the Office, 
applicants request that the determination of patent term 
adjustment under 35 U.S.C. 154(b) be reviewed for accuracy. 

The request for review of the patent term adjustment is GRANTED 
to the extent indicated herein . 

The Office has updated the PAIR screen to reflect that the 
correct Patent Term Adjustment (PTA) determination at the time 
of the mailing of the Notice of Allowance is 532 days. A copy 
of the updated PAIR screen, showing the correct determination, 
is enclosed. 

On July 1, 2008, the Office mailed the Determination of Patent 
Term Adjustment under 35 U.S.C. 154(b) in the above-identified 
application. The Notice stated that the patent term adjustment 
is 567 days. On September 24, 2008, applicants submitted the 
instant comment. Applicants disclose that they believe that the 
determination of patent term adjustment of 567 days is incorrect 
and should be set at 561 days. 
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Applicants assert that they are entitled to an additional patent 
term adjustment of 11 days pursuant to 37 CFR 1.703(a) (2). 1 
Applicants stated that the Office mailed a nonfinal Office 
action on January 29, 2007, which was subsequently withdrawn in 
favor of the corrected nonfinal Office action of March 27, 2007. 
Applicants contend that the Office should have used the March 
27, 2007 mailing date of the corrected nonfinal Office action 
for the purpose of calculating any adjustment of patent term 
pursuant to 37 CFR 1.703(a) (2). Applicants assert they filed a 
Response to Restriction Requirement on November 16, 2006. 
However, the Office did not respond to the reply until the 
mailing of the corrected nonfinal Office action on March 27, 
2007, four months and 11 days later. Thus, applicants contend 
that an additional period of adjustment of 11 days should be 
entered. 

Applicants' argument has been considered. However, in light 
of the application history, it has been determined that the 
additional period of adjustment of 11 days for Office delay 
pursuant to 37 CFR 1.702(a)(2) is not merited. It is 
undisputed that the Office mailed a nonfinal Office action on 
January 29, 2007, within four months of the reply of November 
16, 2006. On March 27, 2007, the Office mailed a corrected 
nonfinal Office action, which withdrew the nonfinal Office 
action of January 29, 2007, and restarted the period for 
reply. 

The subsequent mailing of another Office action under 35 U.S.C. 
132 does not alter the date used in calculation of the period of 
adjustment. Pursuant to 35 U.S.C. 154 (b) (1) (A) (ii) , 2 applicants 



1 37 CFR 1.703 provides, in pertinent part, that: 

(a) The period of adjustment under § 1.702(a) is the sum of the following 
periods : 

(2) The number of days, if any, in the period beginning on the day 
after the date that is four months after the date a reply under § 1.111 
was filed and ending on the date of mailing of either an action under 
35 U.S.C. 132, or a notice of allowance under 35 U.S.C. 151, whichever 
occurs first [ . ] 

2 35 U.S.C. 154(b)(1)(A) provides that: 

— Subject to the limitations under paragraph (2)/ if the issue of an original 
patent is delayed due to the failure of the Patent and Trademark Office to- 
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are only entitled to day-to-day restoration of term lost as a 
result of delay created by the Office, after the first four 
months of pendency of the application before the Office, to the 
extent that the Office failed to make an objection or argument 
under 35 U.S.C. 132 until January 29, 2007.. The fact that the 
Office later withdrew the nonfinal Office action does not negate 
the fact that the Office took action within the meaning of 37 
CFR 1.702(a) (2) 3 on January 29, 2007. Thus, it is correct for 
the Office to use the date of January 29, 2007, in calculating 
any period of adjustment due to the examination delay in 
responding to a reply under 35 U.S.C. 132 or to an appeal taken 
under 35 U.S.C. 134 not later than four months after the date on 
which the reply was filed. See Changes to Implement Patent Term 
Adjustment under Twenty-Year Patent Term; Final Rule, 65 Fed. 
Reg. 54366 (September 18, 2000). Accordingly, a period of 
adjustment of 11 days pursuant to 37 CFR 1.702(a)(2) is not 
warranted and will not be entered. 

Applicants further disclose that the filing of a Supplemental 
Information Disclosure Statement (Supplemental IDS) could be a 
basis for a period of reduction of 17 days. A review of the 
application history reveals that applicants submitted the 
Supplemental IDS on June 20, 2008, after filing a reply to the 
final Office action on May 16, 2008. The record does not 
support a conclusion that the examiner expressly requested the 
filing of the Supplemental IDS. Further, a review of the 
Supplemental IDS, filed June 20, 2008, reveals that applicants 



(ii) respond to a reply under section 132, or to an appeal taken under 
section 134, within 4 months after the date on which the reply was filed or 
the appeal was taken [.] 

3 37 CFR 1.702 provides: 

(a) Failure to take certain actions within specified time frames. Subject to 
the provisions of 35 U.S.C. 154(b) and this subpart, the term of an original . 
patent shall be adjusted if the issuance of the patent was delayed due to the 
failure of the Office to: 

(2) Respond to a reply under 35 U.S.C. 132 or to an appeal taken under 35 
U.S.C. 134 not later than four months after the date on which the reply was 
filed or the appeal was taken [.] 
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did not include a statement under 37 CFR 1.704(d). 4 Thus, 
applicants failed to engage in reasonable efforts to conclude 
prosecution of the application. The period of adjustment of the 
term of the patent should be reduced pursuant to 37 CFR 
1.704(c) (8) 5 by 35 days (not 17 days), counting the number of 
days beginning on the day after the date the initial reply in 
the form of an amendment was filed, May 17, 2008, and ending on 
the date that the Supplemental IDS was filed, June 20, 2008. 

In view thereof, the correct patent term adjustment at the time 
of mailing of the notice of allowance is 532 days. 

As this letter was submitted to advise the Office of an error in 
applicants' favor, the Office will not assess the $200.00 fee 
under 37 CFR 1.18(e). The Office thanks applicants for their 
good faith and candor in bringing this to the attention of the. 
Office. 

Applicants are reminded that any delays by the Office pursuant 
to 37 CFR 1.702(a)(4) and 1.702(b) and any applicant delays 
under 37 CFR 1.704(c) (10) will be calculated at the time of the 
issuance of the patent and applicants will be notified in the 



4 37 CFR 1.704 (d) provides: 

A paper containing only an information disclosure statement in compliance 
with §§ 1.97 and 1.98 will not be considered ,a failure to engage in 
reasonable efforts to conclude prosecution (processing or examination) of 
the application under paragraphs (c)(6), (c)(8), (c)(9), or (c) (10) of this 
section if it is accompanied by a statement that each item of information 
contained in the information disclosure statement was first cited in any 
communication from a foreign patent office in a counterpart application and 
that this communication was not received by any individual designated in 
§ 1.56(c) more than thirty days prior to the filing of the information 
disclosure statement. This thirty-day period is not extendable. 

5 37 CFR 1.704(c) provides that" the following circumstance constitutes a 
failure of the applicant to engage in reasonable efforts to conclude 
processing or examination of an application, which will result in the 
following reduction of the period of adjustment set forth in § 1.703 to the 
extent that the periods are not overlapping: 

(8) Submission of a supplemental reply or other paper, other than a 
supplemental reply or other paper expressly requested by the. examiner, after 
a reply has been filed, in which case the period of adjustment set forth in 
§ 1.703 shall be reduced by the number of days, if any, beginning on the day 
after the date the initial reply was filed and ending on the date that the 
supplemental reply or other such paper was filedf.] 
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Issue Notification letter that is mailed to applicants 
approximately three weeks prior to issuance. 

The Office of Data Management has been advised of this decision. 
This matter is being referred to the Office of Data Management 
for issuance of the patent. 

Telephone inquiries specific to this decision should be directed 
to Senior Petitions Attorney Christina Tartera Donnell at (571) 
272-321W 

Nancy /fCToh^QS^n 

Seniol Petitions Attorney 

Of f iceVo^: Petitions 
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